Home Care Rule Summary

Purpose

Purpose of Rule - “To ensure that all residents in every town … have access to comprehensive, medically necessary home health services without regard to the patient’s ability to pay, including hospice and palliative care services, and to ensure that such services shall be delivered in an efficient and cost-effective manner, consistent with available funding, under a regulatory framework designed to control costs and ensure access to high quality home health services.” 

Designation 

Designation Process - An agency must obtain a home care designation from the Department of Disabilities, Aging and Independent Living (DDAIL). All 12 agencies will be granted a temporary designation for one, two, or three years.  Each agency must seek a new designation when the temporary designation expires and then every four years after that.

Required Services - Designated agencies must, at a minimum, provide or arrange for all medically necessary home health and hospice services, including High-Tech and Choices for Care 1115 Medicaid Waiver Program services, which include personal care. 
CON - A certificate of need (CON) from the Department of Banking, Insurance Securities and Health Care Administration is required. A new CON is needed if more than 50% ownership of the agency is transferred.

Variance - The Commissioner may grant a variance from these rules if he/she determines that strict compliance would impose a “substantial hardship on the home health agency; the home health agency would otherwise meet the goal of the statutory provision or the rule; and a variance would not result in decreased service to or protections of the health, safety or welfare of the individuals in their designated service area.”

Dropping Programs - “A home health agency may petition the Commissioner to cease participation in the Choices for Care Medicaid Waiver Program, with 90 days notice, when an agency can demonstrate that losses from the Program threaten the continuing operation of the home health agency, disregarding private donations and municipal and town funds.”  The agency must notify the Department, the Health Care Ombudsman and the State Long-Term Care Ombudsman at least ninety (90) days prior to the proposed date of the change.

Loss of Designation - If an agency’s designation is revoked, suspended or not renewed, a home health agency shall advise the public of such action. This notice shall be in the form of a paid legal notice in the local newspaper(s), published within fifteen (15) days following the suspension or revocation of the designation.  The home health agency also shall notify all clients in writing. The Department may suspend, revoke, modify or refuse to renew a designation upon any of the following grounds:


(a)
Violation by a the agency of any of the provisions of law or regulations;


(b)
Conduct inimical to the public health, morals, welfare and safety of the people served;

(c)
Financial incapacity of a home health agency to provide or arrange for adequate care and services; or


(d)
Failure by a home health agency to comply with a final decision or action of the Department (DDAIL).

Temporary Manager - DDAIL may appoint a temporary manager to operate a home health agency. The temporary manager shall have the authority to hire, terminate or reassign staff, obligate funds, alter agency policies and procedures and manage the provision of home health services to correct operational deficiencies. A temporary manager may be appointed in the following circumstances:
(1)
 When the home health agency intends to close, but has not arranged at least  

       sixty (60) days prior to closure for the orderly transfer of its patients;

(2)  When an emergency exists in a home health agency which threatens the health, 
       security or welfare of its patients; or

(3)  When a home health agency is in substantial or habitual violation of the 
                         standards of health, safety or patient care established under State or federal     

                         regulations to the detriment of the welfare of the patients.

Proof of Designation - A home health agency shall post proof of designation where it will be readily visible to visitors.

Financial Relief - A home health agency in financial distress may petition the Commissioner for temporary relief. The temporary financial relief shall be based upon a plan to correct the issues that led to the home health agency’s financial distress. The plan shall be developed by the home health agency and approved by the Department before any financial relief is provided.

Financial Status - Proof of fiscal responsibility, as shown through an annual audit report,

is required. A home health agency shall provide the Department with the results of its annual and any other financial audits, as well as copies of the home health agency’s Medicare cost reports.  Financial stability includes: 

(a)
The ability to meet payroll and pay bills in a timely fashion;

(b)
Reasonable efforts are made to collect all fees from individuals and third-party payers;


(c)
Financial records and accounting practices that are maintained in accordance with generally accepted accounting principles; and


(d)
Fire, personal, professional, general liability, and board/officer insurance coverage.

Community Plan - Each home health agency shall develop a local community services plan and revise that plan at least once every four years. The plan must describe:


(a)
The home health care needs within the geographic area for which it is designated or wishes to become designated; 


(b)
The methods by which the home health agency will meet those needs; 


(c)
A schedule for the anticipated provision of new or additional services; 


(d)
The resources needed by and available to the home health agency to implement the plan;


(e)
A home health agency’s plan for addressing unforeseen interruption of services and for addressing the need for after hours or weekend services to ensure continuity of services;

(f)
How public input was obtained and reflected in the plan; and


(g)
How the plan shall be made available to the public.

State Access - The Department shall have access to the home health agency at all times, with or without notice.  
Shared Agreements 

Collaborative Agreements - Any collaborative or shared service agreements between agencies must be approved by the Commissioner. The Commissioner has 90 days from receipt of such filing to approve or disapprove the plan. Collaborative agreements may include, but are not limited to, pooling or sharing one or more administrative functions, services or expenses; pooling or sharing certain staff, including nurses and other personnel, or services; group purchasing arrangements designed to obtain the benefits of volume discounts and achieve other cost savings and efficiencies for the benefit of patients; agreements with managed care plans or other third-party payers, at their request and on a nonexclusive basis to provide their members with prescribed home health services on discounted group-wide or statewide rates, terms, and conditions; providing home health services to patients located in the designated service area of another home health agency due to special needs or other exceptional circumstances on an occasional or sporadic basis; or sharing of information and technology.

Service Contracts - A home health agency shall have written agreements for clinical or direct care services provided by contract or sub-contract, which shall be dated and signed by a representative of the home health agency and by the person or other agency providing the service, and which shall specify each party's responsibilities, functions and objectives during the time which services shall be provided, the financial arrangements and charges, and the duration of the agreement. Additionally, the agreement shall:


(a)
Specify that the home health agency shall retain an administrative responsibility for services rendered, including subcontracted services;


(b)
Require that services shall be provided in accordance with these rules and that personnel providing services meet licensing, training and experience requirements, and be supervised in accordance with these rules; and


(c)
Require the provision of written documentation to the home health agency regarding the amount and type(s) of services provided.

DATA 
A home health agency must collect and report on costs, outcomes, service provision and service accessibility. The agency must also provide information quality assurance, quality improvement and outcome activities.
Requirements for Operation

Response Time - A home health agency shall respond with at least a telephone call to all referrals within twenty-four (24) hours, or as specified by physician order.

Adult Abuse Registry - Agencies must use the Vermont criminal record check in compliance with the Department’s background check policy.   
ADA - Agencies must be compliant with the Americans with Disabilities Act (ADA).

Staffing - A home health agency shall have the staffing and supplies necessary to provide the services it offers.  
Service - A home health agency must provide or arrange for all designated services to all eligible patients within their designated geographic area who request its services.
Disaster Plan - Each agency must have a disaster plan and should work with Vermont emergency management services (EMS) personnel in their area to develop a protocol regarding details of the plan. The agency shall have the capacity to, or contract for the provision of, crisis response and services for eligible patients in the home health agency’s specified service area.  
Abuse - A home health agency shall report any suspicion of abuse, neglect or exploitation to the Division of Licensing and Protection’s Adult Protective Services unit within 48 hours.

Critical incidents - A home health agency shall report critical incidents other than abuse, neglect or exploitation to the Division by the next business day after the agency learns of the incident.  Such incidents include but are not limited to:

(1)
Any unexpected death;

(2)
Loss of limb or function occurring during the provision of home health services;

(3)
Any serious injury occurring during the provision of home health services that results in or from, among other things: 

(i)
A medication or drug error by home health agency staff; 

(ii)
Use of medical devices or restraints (including bed rails).

(4)
Any patient suicide; and/or

(5)
Any poisoning.

Discrimination - A home health agency shall not discriminate based on age, sex, race, sexual orientation, country of origin, disability, source of payment, geography, or any other basis specified by law.

Ombudsman Program - A home health agency shall inform each of its participants in the Choices for Care 1115 Medicaid Waiver Program in writing of their right to contact and receive assistance from the State Long-Term Care Ombudsman.  The notice shall include the address and telephone number for the local Long-Term Care Ombudsman.

Program Management - A home health agency shall conduct an evaluation of the agency’s  progams at least once a year, with input from the professional advisory group, home health agency staff, and consumers and their representatives. The evaluation shall consist of an overall policy and administrative review, shall include the results of clinical record reviews, and shall assess the extent to which the home health agency's programs are appropriate, adequate, effective, and efficient. 
Fee Schedules - A home health agency shall develop a fee schedule which shall be provided to all patients or their legal representatives and to the public upon request.

Clinical Records - The requirements concerning clinical records are the same as the Medicare requirements.
Board of Directors

Composition of the Board - The board of directors for each not-for-profit agency shall be representative of the demographic makeup of the area or areas served by the agency or by the health facility governed by the board. A majority of the members of the board shall be composed of individuals who have received or currently are receiving services from the agency. The board president shall survey board members annually and certify to the Commissioner that the composition of the board meets the requirements of this subsection.  The composition of the board shall be confirmed by the home health agency’s annual independent audit.  

Advisory Group - A home health agency shall establish a professional group of advisors to advise the home health agency on professional issues, to participate in the evaluation of the agency's program(s) and to assist the agency with the maintenance of liaisons with other health care providers in the community and with the home health agency's community information program.  At a minimum, the professional advisors group shall: 


(a)
Include at least one physician and one registered nurse, with appropriate representation from other professional disciplines, and at least one member who shall not be an owner or an employee of the agency; 


(b)
Establish and annually review the agency's policies governing scope of services offered, admission, discontinuation of services, transfer, medical supervision and plans of care, emergency care, clinical records, personnel qualifications, and program evaluation; 


(c)
Advise a home health agency on professional issues, participate in the evaluation of the home health agency's programs, and assist the home health agency in maintaining liaisons with other health care providers in the community; and


(d)
Meet no less frequently than every six months, and document each meeting with dated minutes.

Complaints 

Complaint Recording - The home health agency shall keep a log of all complaints. The agency shall respond to all complaints, whether received orally or in writing, within 2 business days.  The agency shall report any quality of care or service-related complaint not resolved to the satisfaction of the patient within 7 days to the Department’s Division of Licensing and Protection and shall notify the complainant in writing of the right to request assistance from the Health Care Ombudsman or, if applicable, the State Long-Term Care Ombudsman and include information on how to do so.  If a resolution is pending or in progress and both the home health agency and the patient are actively seeking resolution but the final resolution will take more than 7 days, the home health agency shall report the complaint within 30 days if no final resolution is reached.  The home health agency shall notify the patient in writing that he or she may complain to the Department during that time.”
Discontinuation of Services
A home health agency shall have policies and procedures regarding the discontinuation of services to patients.  A home health agency may discontinue services to a patient when the home health agency determines:


(a)
The patient has requested that the services be discontinued;


(b)
Treatment objectives are met and skilled services are no longer medically needed as determined by the physician; 


(c)
The patient has moved out of the service area or chooses another provider;


(d)
After attempting to resolve the situation, that the patient’s needs cannot be adequately met in the home by the home health agency;


(e)
The patient, primary caregiver or other person in the home has exhibited behavior that is a safety risk to agency staff such as physical abuse, sexual harassment, threatening behavior or verbal abuse; or


(f)
The patient has failed to pay for services for which he or she is responsible. 

When a home health agency identifies a need to discontinue or reduce services to a patient, the agency shall provide a verbal notice, followed by a written notice, accessible to the patient. If services will be reduced or discontinued, the home health agency shall give written notice as follows:    

(1)  In general, written notice shall be provided by the home health agency at least 14 days 
                prior to the discontinuation or reduction of services.
(2)  When skilled services are discontinued pursuant to a physician’s order, when the 
       patient has terminated services or when the patient has moved out of the service area, 
       the home health agency shall give written notice at least 2 days prior to the 
       discontinuation of services.


(3)  Prior to discontinuing services for safety reasons to a patient or staff, the home health 
                agency shall: notify the physician, if applicable, or the case manager; advise a patient 
                that a discontinuation of services for safety reasons is being considered;  make a 
                serious effort to resolve the problem(s) presented by the patient’s behavior or situation; 
                ascertain that the proposed discontinuation of services to the patient is not due to the 
                patient’s use of necessary home health agency services; and document the problem(s) 
                and efforts made to resolve the problem(s) in the patient’s clinical record.


(4)  If there is an emergency basis to terminate services and advance notice cannot 
                reasonably be given, services may be reduced or discontinued immediately.  The home 
                health agency shall provide immediate verbal (when possible) and written notice of the 
                nature of the emergency, the basis for the discontinuation of services, the reason why 
                advance notice was not given and what steps, if any, the patient may take to allow 
                services to be restored.   

Notice - All notices for discontinuation of service shall include the reason for the discontinuation of services, the date services will be discontinued and information regarding the patient’s right to appeal, if applicable, and where to file an appeal, the name and address of the Health Care Ombudsman or, if applicable, the State Long-Term Care Ombudsman and a statement that the patient may request that services continue while the appeal is pending, if applicable. 
Services Needed After Discharge - When a home health agency determines that a patient will require continuing care after services are discontinued, the agency shall arrange or assist the patient to arrange for such services and shall provide sufficient clinical information to the receiving entity to assure continuity of care and services.  The home health agency shall educate the patient about how to obtain further care, treatment and services to meet his or her identified needs, if applicable. 

Appeal - A patient may appeal a notice of reduction or discontinuation of home health services or a denial of admission to the home health agency by requesting a Commissioner’s review.


(a)
The request for a Commissioner’s review by a patient may be made orally or in writing, and shall be made within fifteen (15) days of receiving written notice.   The home health agency shall include in the written notice information on how to contact the Health Care Ombudsman or, if applicable, the Long-Term Care Ombudsman.  The written notice also shall inform the patient that the request for a Commissioner’s review shall be made by calling or writing to:



Commissioner’s Office



Department of Disabilities, Aging & Independent Living

103 South Main Street



Waterbury, VT 05671



802-241-2401
A home health agency shall provide or arrange for services to patients, as long as the payment source provides for continuing benefits, during the pendency of the appeal.  Services shall not be provided to patients who are denied admission.  Services shall not be continued when the appeal is based solely on a reduction or discontinuation of a benefit.  

Quality Assurance and Improvement 
Quality Assurance Program - A home health agency shall establish an effective, ongoing, data-driven quality assessment and performance improvement program that reflects the full range of home health agency services, including those services furnished under contract or arrangement.  
Priorities for performance improvement activities should:  


(a)
Focus on high risk, high-volume, or problem prone areas;


(b)
Consider the incidence, prevalence, and severity of problems in those areas;

(c)
Focus on practices that affect patient safety; and


(d)
Identify trends in tracked errors and adverse patient events. 

Patient Satisfaction Records - A home health agency shall obtain and monitor patient and family satisfaction. The results of the surveys shall be made available to the Department.
DDAIL Reports - The Department shall prepare a written report that summarizes the results of the quality surveys.  The report shall include the following:

(a)
A description of each condition that constitutes violation;


(b)
Each rule or statutory provision alleged to have been violated;


(c)
The date by which the home health agency must return a plan of correction for the alleged violations;


(d)
The date by which each violation must be corrected;


(e)
Sanctions the Department may impose for failure to correct the violation or failure to provide proof of correction by the date specified;


(f)
The right to apply for a variance; 


(g)
The right to an informal review; and


(h)
The right to appeal the determination of violation to the Commissioner within fifteen (15) days of the mailing of the notice of violation.

Correction Plan - Upon receipt of a notice of violation from the Department, a home health agency shall submit a written plan of correction to the Department within ten (10) days of the date of the receipt of the notice of violation.

Access - Patients, their legal representatives and the public shall have the right to review current and past state and federal survey and inspection reports of the home health agency, and, upon request, to receive from the home health agency a copy of any such report.  Copies of reports shall be available for review during normal business hours at one location in the home health agency.  The home health agency may charge an amount not to exceed the community standard for more than one copy per patient.
Reporting - A home health agency shall report any quality of care or service-related complaint not resolved to the satisfaction of the patient within 7 days to the Department’s Division of Licensing and Protection and shall notify the complainant in writing of the right to request assistance from the Health Care Ombudsman or, if applicable, the State Long Term Ombudsman and include information on how to do so.   If a resolution is pending or in progress and both the home health agency and the patient are actively seeking resolution but the final resolution will take more than 7 days, the home health agency shall report the complaint within 30 days if no final resolution is reached.  The home health agency shall notify the patient in writing that he or she may complain to the Department during that time.
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